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be followed in that State, strongly fortified, as the decision is, by reason and by 
the authority of Beusens v. Lawson and the cases decided by the Supreme Court of 
the United States and other cases cited in the opinion of the court in Reusens v. 
Lawson. 



National Mutual Building and Loan Association and An- 
other v. M. J. Ashworth.* 

Virginia Court of Appeals : At Wytheville. 

(July 18, 1895.) 

1. Estoppel — Allegation — admissions. The fact of incorporation of a company, 

or the existence of any other fact, cannot be called in question by a party 
who has alleged that fact in his pleading, or expressly admitted it in the 
facts agreed in the case. 

2. Foreign Corporations — Section 1104 of the Code — allegations and proof. A bill 

which charges that a foreign corporation has not complied with the provision 
of Section 1104 of the Code, must also allege in what particulars it has failed 
to do so. The investigation will be confined to particulars charged. 

3. Conflict of Law — Place of performance — interest — usury. A contract made in 

one State, but to be performed in another, is, as a general rule, governed by 
the laws of the place of performance ; and, if the rate of interest allowed by 
the latter is higher than that of the place of contract, the parties may stipu- 
late for the higher rate withont incurring the penalties of usury. 

4. Trustees — Sale — amount of debts. Before a sale under a deed of trust to se- 

cure the payment of money, the amount of the debt secured should be 
definitely fixed. 

Appeal from a decree of the Circuit Court of Washington county, 
rendered April 23, 1895, in a suit in chancery wherein the appellee 
was the complainant and the appellant and another were the defendants. 

Reversed. 

This was a suit in chancery instituted in the Circuit Court of Wash- 
ington county by M. J. Ashworth against the National Mutual Build- 
ing and Loan Association of New York and Wm. F. Rhea, trustee, 
praying that the defendants be enjoined from making sale of a house 
and lot of the complainant, on the grounds that the debt secured to 
the defendant company in the deed of trust, under which the property 
had been advertised for sale, was usurious, and because the defendant 
had not complied with the provisions of section 1104 of the Code, and 

• Reported by M. P. Burks, State Reporter. 
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had no right to do business in this State, and hence that the contract 
of loan with the complainant was void. The defendants demurred to 
and answered the bill. They also filed their cross-bill against the said 
M. J. Ashworth, setting out all the particulars of the loan, the in- 
corporation of the said company, and its compliance with the laws of 
Virginia regulating the rights of such companies to do business in this 
State, and praying a personal decree against her for the amount due 
the company, and for a sale of said house and lot, to pay said amount, 
and for general relief. The said M. J. Ashworth demurred to and 
answered this cross-bill, and also filed her amended bill against the same 
defendants. By agreement of counsel the answer and cross-bill of the 
defendants were treated also as their answer to said amended bill. 

The other facts sufficiently appear in the opinion of the court. 

Perm & Cocke and Rhea & Peters, for the appellants. 

J. S. Ashworth, for appellee. 

Buchanan, J., delivered the opinion of the court. 

The appellee filed her bill in the Circuit Court of Washington county, 
praying for an injunction to restrain the appellant, W. F. Rhea, trus- 
tee, from selling a house and lot to satisfy a debt due from her to the 
National Mutual Building and Loan Association, the other appellant, 
and secured thereon by a deed of trust. 

The grounds upon which she based her right to the injunction and 
to the other relief prayed for were: 

(1) That the debt secured by the deed of trust was usurious and 
void, except as to the principal money loaned, and that she was entitled 
to a credit upon such principal of all the sums she had paid thereon. 

(2) That the appellant company was a corporation created under the 
laws of the State of New York, and had not established an office in this 
State, as required by section 1104 of the Code of 1887. 

The appellants filed their demurrer and answer to her bill, and also 
filed a cross-bill, to which the appellee filed her demurrer and answer, 
and also filed an amended bill, in which she states the same grounds for 
relief as were stated in her original bill, though she goes much more 
fully into the history and the details of the negotiation which resulted 
in the creation of the debt to secure which the deed of trust upon her 
property was executed. 

Upon a hearing of the cause the Circuit Court held that the transac- 
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tion complained of was usurious, and that the appellant company was 
only entitled to recover the principal sum secured by the deed of trust, 
and that upon this principal must be credited all sums paid by the ap- 
pellee to the appellant company, of which she was a member, whether 
paid by her as entrance fees, premiums, or monthly dues as a stock- 
holder and member of such company, or paid upon the principal or in- 
terest of the debt secured, and directed an account to ascertain the 
actual amount of money borrowed by the appellee from the appellant 
company, and the amount of credits to which she was entitled thereon. 
From this decree an appeal was taken by the appellants. 

A great number of questions were raised and argued in the briefs 
and oral arguments of counsel, many of which do not arise under the 
pleadings in the case, or have been settled by the admissions and agree- 
ments of the parties. 

One of the questions raised, and earnestly insisted upon by the ap- 
pellee, to sustain her contention, was that the appellant company had 
never been properly organized under the laws of the State of New York, 
and that it had no right to exercise the extraordinary powers conferred 
upon it by its charter in that State, and, since it had no legal existence 
in the State of its domicile, it could have none here. Whatever may 
be the defects, if any, of its organization under the laws of New York, 
they cannot be inquired into in this case. 

The appellee, in both her original and amended bills, makes this 
allegation: 

' ' Your complainant would further show unto your honor that the 
National Mutual Building and Loan Association of New York is a 
corporation under the laws of the State of New York, and is not a resi- 
dent of this State, nor has it an office in this State, as required by sec- 
tion 1104, Code Va. 1887." 

In a written agreement made between the parties by their counsel, 
the appellee admits, among other things, that "the National Mutual 
Building and Loan Association of New York was duly incorporated 
under the laws of New York, and authorized to transact such business 
as was contemplated by the act of the New York Legislature, which 
was certified to the Secretary of the Commonwealth of Virginia, but 
denies that it was authorized to transact any business in the State of 
Virginia, and also denies that it was authorized to enter into the con- 
tract under investigation, by the laws of New York." 

A party who has alleged in his pleadings the existence of a fact, or 
expressly admitted it in the facts agreed in the case, will not be per- 



522 VIBGINIA LAW KEGISTEE. [NOV., 

mitted in that case to question the existence of such fact. And cer- 
tainly not in a case like this, where the existence of such facts is both 
alleged and admitted. For the purposes of this case, the appellant com- 
pany must be considered as duly incorporated under the laws of the 
State of New York. 

The next question is, did it have the right to do business in this State ? 

The appellee, in her original and amended bills, claims that it did not 
have such right, because it did not have ' ' an office in this State, as 
required by section 1104, Code Va. 1887." That section provides, 
among other things, that ' ' every company incorporated under the laws 
of this State, or another State, aud doing business in this State, shall 
have an office in the State at which all claims due residents of the State 
against such company may be audited, settled, and paid." 

In the argument of the case it was contended by counsel of appellee 
that the appellant company had not complied with other provisions of 
section 1104, nor with the Act of March 5, 1890, entitled "An Act 
relating to Building and Loan Associations not incorporated in this 
State, ' ' and that these provisions were conditions precedent to the right 
of any foreign corporation to do business in this State, and that all con- 
tracts made in the State before such compliance were null and void, and 
could not be enforced. 

In order to raise such question, it was necessary for the appellee to 
allege in her bill, or amended bill, the failure of the appellant company 
to comply with the requirements of those statutes, and also to allege in 
what particular it had failed to do so. It is a fundamental principle of 
equity pleading that every fact essential to sustain the bill, and relied 
upon to obtain the relief prayed for, must be stated in the bill. Story, 
Eq. PI. sec. 241. 

In this case the only allegation in the appellee's pleadings as to the 
failure of the appellant company to comply with these statutes was that 
contained in her original and amended bill, in which she alleges that the 
appellant company had no ' ' office in this State, as required by section 
1104, Code Va. 1887." We' think the investigation as to whether the 
appellant company had complied with the provisions of section 1104 of 
the Code, and of the Act of March 5, 1890, must be confined to the 
allegations of the appellee's bills upon that subject, viz. that the appel- 
lant company had no such office in this State as was required. 

It appears from the power of attorney executed by the appellant com- 
pany on the 29th day of November, 1889, and properly acknowledged 
and recorded in the corporation court of the city of Roanoke, that 
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Henry Gibson was appointed agent for such company, and his office in 
the city of Roanoke was designated and entitled "as its proper office 
at which all claims due by said Association to residents of the State of 
Virginia may be audited, settled, and paid." It thus appears clearly 
that the appellant company did comply with the statute requiring it to 
have an office in this State, and, under the pleadings in this case, was 
authorized to carry on its business in this State. 

The next question for us to decide is whether the transaction between 
the appellee and the appellant company was usurious. 

It is contended by the appellee that the contract in question was a 
Virginia contract, and that it is governed by the laws of this State. 
The facts agreed show that the application for the loan was made at the 
office of the agent of the appellant company in Bristol, in the State of 
Tennessee, and that the contract was concluded in this State, where the 
appellee then lived, and that all the papers were executed and deliv- 
ered in this State. The bond given by the appellee to the appellant 
company for the money borrowed was payable at the office of the appel- 
lant company in New York City, and all interest, monthly premiums, 
and monthly dues were payable on or before the last business day of 
every month at the same office. 

When a contract is made or entered into in one State, to be per- 
formed in another, it is, as a general rule, to be governed by the 
laws of the place of performance, without regard to the place at 
which it was written, signed, or dated, in respect to its nature, interpre- 
tation, validity, and effect. 1 Daniel, Neg. Inst. sec. 865; Andrews v. 
Pond, 13 Pet. 65; Cogklan v. Railroad Co., 142 U. S. 101. 

It was said by Chief Justice Taney, in delivering the opinion of the 
court in the case of Andrews v. Pond, cited above, that "The general 
principle in relation to contracts made in one place, to be executed in 
another, is well settled. They are to be governed by the law of the 
place of performance, and, if the interest allowed by the laws of the 
place of performance is higher than that of the place of the contract, 
the parties may stipulate for the higher interest without incurring the 
penalties of usury." 13 Pet., at page 78. 

The place where the contract in question was to be performed being 
the State of New York, it is governed by her usury laws. 

Chapter 122 of the Laws of New York, passed April: 10, 1851, en- 
titled "An Act for the Incorporation of Building, Mutual Loan and 
Accumulation Fund Associations," together with amendments made 
thereto, are properly proved and filed in the cause. Section 7 of this 
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Act, as amended by Act of June 9, 1875, contains this provision : ' ' Nor 
shall the imposition of fines for the non-payment of fines or fees, or other 
violations of the articles of association, nor shall the making of any 
monthly payments required by the articles of association, or of any pre- 
mium for loans made to members, be deemed a violation of the provis- 
ions of any statute against usury." 

It is thus expressly declared that building associations may demand 
and receive premiums, dues, and fines without violating the usury laws 
of New York; and as we understand the Act of 1851 of the State of 
New York, as amended by chapter 564 of the Laws of 1875, and ac- 
cording to the construction placed upon it by the tribunals of that 
State, the contract made with the appellee is not usurious. Concordia &c. 
Association v. Bead, 93 N. Y. 474; Opinion of the Attorney General 
of the State of New York, printed at pages 46, 47, and 48 of the an- 
nual report of the superintendent of the banking department as to the 
legality of fixed premiums by building and loan associations under Act 
of 1851, dated November 13, 1889. 

The appellee is not entitled to the specific relief prayed for in her 
original and amended bills. But it appears that the trustee was pro- 
ceeding to sell the house and lot under the deed of trust, for the satis- 
faction of the debt in controversy, without giving the appellee credit 
for the "withdrawal value" of her eight shares of stock, which the 
pleadings of the appellants admit she was entitled to. 

Before any sale under the deed of trust should have been made, the 
balance of the debt secured thereby ought to have been ascertained, as 
any uncertainty as to the extent of the charge upon the house and lot 
might have prejudiced the sale. The Circuit Court ought, instead of 
entering the decree it did, to have directed one of its commissioners to 
have ascertained the balance due upon the debt secured by the deed of 
trust in accordance with the terms of the contract between the parties. 

We are of opinion, therefore, to reverse the decree appealed from, 
and to enter such decree as the Circuit Court ought to have entered. 

Reversed. 

BY THE EDITOR — Matters bearing upon the execution, interpretation, and 
validi-ty of contract are determined by the law of the place where the contract 
is made. Matters connected with its performance are regulated by the law pre- 
vailing at the place of performance. Matters respecting the remedy, such as the 
bringing of suits, admissibility of evidence, statutes of limitation, depend upon 
the law of the place where the suit is brought. Mr. Justice Hunt, speaking for 
the court, in Seadder v. Union National Bank, 91 U. S., pp. 412, 413. 
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The general import of the adjudicated cases, both in England and the United 
States, is, that interest [based on contract] is to be governed by the law of the 
place where the contract is to be performed. Wharton's Conflict of Laws ( 2d ed. ), 
sec. 504. In support of this proposition, the author cites a great number of 
authorities. This accords with the rule laid down in Andrews v. Pond, cited ap- 
provingly in the principal case. But it must not be overlooked that the rule is 
subject to the important qualification that the parties act in good faith and the 
form cf the transaction is not adopted to disguise its real character. Miller v. 
Tiffany, 1 Wall., on p. 310. 

An interesting question was presented in the argument of counsel in the prin- 
cipal case, but, not being properly raised by the pleadings, was not decided: 
whether the contracts of foreign corporations doing business in this State with- 
out complying with the provisions of the statutes in such cases are enforceable ; 
in other words, whether the contracts are void or not. There has been, so far as 
the writer knows, no direct decision of the question by our Court of Appeals. It 
is suggested, however, that the statutes referred to do not invalidate such con- 
tracts. There is no express provision declaring them void, in case the statutory 
requirements are not complied with, nor, as it would seem, is there anything in 
the statutes from which such legislative intent can be certainly and safely inferred. 

The principles affirmed in Niemeyer v. Wright, 75 Va. 239, seem to be applica- 
ble in some degree to the question suggested. The solution depends upon the 
legislative intent deducible from a fair and reasonable construction of the statutes. 
The case of Sherwood v. Alvis, 83 Alabama, 81 ; s. c. 3 Am. State Rep. 691, is more 
directly in point. It was there held, Stone, C. J., delivering the opinion of the 
court, that a contract by a foreign corporation is not void, and may be enforced, 
in Alabama, although entered into in disregard of a constitutional prohibition de- 
claring that no foreign corporation shall do any business in the State without 
having a resident agent and a known place of business ; and the other party to 
the contract is estopped from pleading its invalidity on this account, after having 
received the benefits. 

Professor Lile, of the University of Virginia, in his valuable "Notes to 1 
Minor's Institutes and on Corporations," after adverting to the Virginia Code 
provisions, on p. 352 says : 

"Similar provisions exist in most of the States, and the question has been 
much mooted whether a foreign corporation, which has failed to comply with 
these statutory requirements, can enforce contracts made in the course of business 
transacted in disregard thereof. Of course, the proper decision depends upon the 
intention of the legislature, to be gathered from the precise language of the 
statute. The better opinion is, that where it is not plainly the intention to in- 
validate the contracts made before compliance with the statute, such contracts are 
valid, and will be enforced by the courts. There is much authority, however, for 
the contrary doctrine. Mill Co. v. Bartlett, 54 N. W. Rep. 544 ; Wright v. Lee (So. 
Dak.), 55 lb. 931; Carey Lumber Co. v. Tliomas (Tenn.), 22 S W. Rep. 743; 2 
Morawetz on Corp. (2d ed.) 661-665 ; Murfree on Foreign Corp. 79. 

"The language of the Virginia statute indicates no intention that contracts 
made before compliance with the statute shall be effected in any way by such 
failure, save that the officers, agents and employes of the corporation shall be 
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persoually liable on such contracts. Not only is there nothing in the statute to 
declare that contracts made before compliance are void, but they are not even 
prohibited. (Code, sec. 1105)." 

As to insurance companies, it is provided (sec. 1265 of the Code) that "no in- 
surance company, which it not incorporated under the laws of this State, shall make any 
contracts of insurance within this State, until such company shall have complied 
with the provisions of this chapter" [Chap. 53]. This section, standing alone, it 
is believed, would invalidate any contract made without the compliance required. 
But, by sec. 1269, it is expressly provided that, " although such insurance com- 
pany may make insurance, as aforesaid, without conforming to the requirements 
of this chapter, the contract shall be valid." 



Duff v. Commonwealth.* 

Virginia Court of Appeals : At Staunton. 

(September 19, 1895.) 

1. Criminal Law — Indictment — fraudulent removal of goods levied or distrained — 
larceny. An indictment under Section 3712 of the Code, for fraudulently re- 
moving goods which have been levied or distrained, may be for larceny, or 
it may be framed on the language of the statute ; but, if the latter, the in- 
dictment must describe the offense either in the terms of the statute or in 
langu ige substantially equivalent thereto. 

Writ of error to a judgment of the Corporation Court of the City 
of Buena Vista, rendered December 12, 1893, for a fine of $13.75 
and costs. Reversed. 

The opinion states the case. 

Willis B. Smith, for the plaintiff in error. 

Attorney- General R. Taylor Scott, for the Commonwealth. 

Keith, P., delivered the opinion of the court. 

W. P. Duff was indicted in the Corporation Court of the city of 
Buena Vista, in October, 1893, under section 3712 of the Code of 
Virginia, which provides that, "If • any person fraudulently remove, 
destroy, receive or secrete any goods and chattels that have been dis- 
trained or levied on, with intent to defeat such distress or levy, he shall 
be deemed guilty of larceny thereof. ' ' He might have been indicted 
for larceny, and proof of the facts set out in the section just quoted 

♦Reported by M. P. Burks, State Reporter. 



